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Preface
By Teppo Eskelinen

This publication is the outcome of the second phase of the NIGD/Attac dialogue project
on the global debt movement. The first phase was completed in 2007, with the publication
’the global debt campaign — what are the next steps?”.

When we started the project in 2006, the grounding idea was that there is need for an
analysis of the direction of the movement. While there had been lots of discussions about
suitable ways for solving the debt problem and competing political models, there had
been little debate on the future of the movement itself. Yet, from its peak in the turn of the
millennium, the movement had lost some of its power. It had become smaller and more
fragmented. This is a reason for alarm in itself, as the history of debt relief shows that
every improvement in creditor policies has been preceded by a strong push from the civil
society. It is not the best theoretical models, but the strongest demands, which is the key
to civil society’s success. Starting from this analysis, we launched a discussion about the
movement. Methodologically, the discussion was yet on how to solve the debt crisis. By
making the suggested solutions explicit, also disagreements would surface, and could be
overcome. It was our belief that there is no reason why the global debt movement could
not reinvent itself as a movement with uniform demands.

What, then, has been the problem of the debt movement? Perhaps the major issue, at
least in the global North, has been the rhetorical triumph of the key creditors. After the
G8 Gleneagles deal and the World Bank’s general tendency to move from adjustment”
to “poverty reduction” rhetoric, parts of the movement have come to conclude that the
problem is, if not solved, at least on the track of being solved. While it is questionable, if
these recent developments have changed anything significant, several campaigners have
been inclined to see them at least as “moves to the right direction”. This highlights a
fundamental split within the movement. Others are quite happy with debt reduction figures
and their adding up to sums used for poverty reduction, as poverty has always been the
problem for them. Others have always thought to be dealing with a political problem, and
therefore call for policy space for the indebted countries - which presently shows no signs
of expanding. To be more accurate, these campaigners argue that policy space, rather than
ODA funds, is the key for overcoming poverty.

Apart from this dichotomy, there are several disagreements within the movement.
Two years ago, we first mapped these major disagreements. These were, first, relief vs
cancellation, second, how to deal with conditionalities, and third, disagreements on what
to call for — meaning for example repudiation vs arbitration. The first means, where to
set the goal — is only 100 per cent debt cancellation for the entire global South enough?
The second is a practical disagreement arising from the current World Bank policies, in
which there are political conditionalities attached to debt reduction. While political and
economic conditionalities are opposed by practically everyone, some activists argue that
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conditionalities related to poverty reduction or good governance can be useful in very
poor and corrupt countries. Others, perhaps the mainstream of the movement, oppose also
these conditionalities in the name of policy space and illegitimacy of the political power
of the Bank. Thirdly, as mentioned, the practical solutions for the debt problem have
always been a matter of debate. Should third world countries repudiate on their debts?
Should we campaign for an international debt arbitration mechanism?

These debates have and have not changed in two years. The key disagreements and
positions remain. Yet the turns of world politics seem really fast these days, and there have
been significant changes in the wider picture in the past two years. First, the reactions
to the debt problem have become more proactive. Apart from increased discussions on
responsible lending, these discussions have also been institutionalised by the Bank of
South. While there are doubts about this institution, at least it is a very serious attempt to
start a development finance institution with better lending practices, and make the Latin
American countries less dependent on the traditional creditors. Simultaneously, there
has been the rise of new creditors, especially China, the role of which is under debate
within the movement. Some see China as just another irresponsible lender, others see an
alternative source of finance as generally positive. All in all, the world of development
finance and lending has become more complex and more difficult to control politically,
simultaneously with ever larger economic differences within the global South.

Simultanously, the “donor community” is putting an ever greater focus on coherence. This
means not only coherence of trade and development finance, but also coherence within
development finance and calls for transparency and good governance. While coherence
is in many respects a very positive thing indeed, any negative changes are pushed by a
ever more coherent donor community, and this is likely to also affect the debtor countries’
policy space.

But there are new developments also within the debt movement. First, the perennial
problem of global movements, namely the North-South divide, in which the South has
been keen to speak about justice, somewhat irritated by the North’s tendency to overrule
Southern voices with "moderate” demands and expert jargon, seems to be bringing itself a
little. There have been regular North-South meetings within the movement, accompanied
with discussions in the World Social Forum, etc. The new campaign form of citizens’ debt
auditions have helped bring the voice of the affected to the forefrunt, instead of merely
technical finance-speak.

Recently, also other major crises have shaken the agenda. The food crisis is on everyone’s
lips now. Acting on climate change is ever more urgent. Global finance mechanisms seem
to be facing an impasse, with no-one really knowing what will the financial architecture
of the future look like. As a result, the debt movement cannot identify itself as a political
movement, without recognising the fragile state of the political order of the day. The debt
movement must also be able to reflect and react to questions not directly related to debt.
Yet arguing that debt is off the urgent agenda would be hasty, not least because the key



emphasis of (parts of) the movement, policy space, is also the key to food sovereignty and
stable finance.

In this publication, it has been our aim to continue the dialogue started with our publication
last year, while thinking it in relevant context of the day. Further, we wanted to make the
dialogue methodological and incorporated in the very structure of this publication. Thus,
each chapter is followed by two commentary texts on the article. Thus disagreement is
made visible — but so is agreement. It is our hope that this publication makes it easier for
the movement to think about itself while staying in motion.

Charles Mutasa argues, that there should be an international debt arbitration mechanism.
This call is justified by not only the poverty caused by the debt problem, but the political
nature of the problem and the arbitrary logic of debt reductions. Generally, arbitration
would make it possible to discuss odious debts, an internationally accepted doctrine which
has been only a few times applied to sovereign debt. While these notions have penetrated
the NGO discourse, they ought to be pushed to the official agenda.

Sushovan Dhar looks through the history of debt, and argues it to be ideological, or
economic colonialism in disguise. The debt of the South is illegitimate for so many reasons,
that it ought to be simply cancelled. Dhar contrasts this demand with the present practices,
in which conditionalities are attached to debt reductions. While some activists are willing
to accept some “’positive” conditionalities, Dhar sees the matter differently. According to
him, conditionalities do not call for a ”good vs bad conditionality” -debate, but rather a
debate on political sovereignty. Dhar sums this argument up: "However tempting positive
conditionalities may appear, such positive conditionalities raise the unavoidable question,
who has the right to impose them.”

Beverly Keene discusses the issue on quite the same way, but from the viewpoint of
repudiation of debt. This puts even more emphasis on the democaratic processes of the
South. Repudiation is a decision within the countries of the South, not even a demand on
the North. Essentially, Keene argues, we are discussing power relations when we discuss
debt, and the task for the South is to reclaim its economic power. Yet repudiation always
leads to the question of “realism”: is the strategy feasible, in the face of economic and
political retaliation from the North and decreased financing. Keene defends her position
by pointing out cases of successful repudiation. Also, she notes, co-ordinated action by
the countries of the South would make the action more efficient. Thus the difficulties of
co-ordination might be the real challenge for the plausibility of repudiation.

Former Zubilee-Zambia co-ordinator, who wishes to remain anonymous in this publication,
discusses principles of responsible lending. The viewpoint is quite different from Keene,
stressing that poor countries need access to finance — loans and grants. The key point made
in this text is that loans should always be demand-driven, practically meaning that lending
countries should have clear national development plans, in which all borrowing should be
accommodated. Indeed, one of the main structural reasons behind the present debt crisis

7



is the supply-driven approach to lending. In other words, loans are contracted primarily
because the creditors have too much money they need to lend out, not because the debtor
would really need it.

These texts are followed by short commentary chapters, which aim to show more points
of disagreement. All the commentators are long-time activists and researchers in the
movement. Sometimes the commentary chapters merely elaborate the points made in the
main article, sometimes they call for a different approach.

Yet, all in all, one thing which seems to be common to all the chapters, is the notion of
illegitimacy, ie the demand that debts ought to be discussed from the viewpoint, if they
are justified in the first place. This consensus is widely seen also in the debt movement.
While all the relevant institutions from the IFIs to the UN to the G8 and Paris Club
accept the demand for more relief, civil society keeps calling for investigation on creditor
responsibility. Quite simply: if a debt is illegitimate, it ought not be paid. Discussions
on repudiation, cancellation, arbitration mechanisms and responsible lending are all
variations of this theme. This is the common message of the civil society, voiced vocally
also in this publication.



KEEPING DEBT ARBITRATION ON THE AGENDA
By Charles Mutasa

Introduction and Context

The emergency of new lenders such as China, India and others in the global arena
necessitates the need for the international community to develop an international framework
through which the debt question and the power imbalances between the creditor and
debtor countries can be resolved. Debts incurred in the past, present and in the future still
need a fair and transparent framework through which they can be identified, tracked and
resolved. Relying on G8 pronouncements and other donor pronouncements such as the
disguised heavily indebted poor countries (HIPC) initiative and the multilateral debt relief
initiative (MDRI) is not adequate. The need to find a lasting solution for the debt problem
should remain high on the international agenda for reasons of international justice, human
rights, stability and development needs. The current decision making process, in which
creditors still play the role of plaintiff, judge and jury, needs urgent revision.

The debt of many developing countries is partly a legacy of colonization and aims to
perpetuate the domination of the South by the North. Debt is first and foremost a political
and social issue, not just an economic and financial issue, as the mainstream discourse
tends to present it. In reality, by its origins, uses and impact, the external debt of the
South is odious, illegitimate and immoral. Thus, in resolving the Southern debt problem
it is useful not just to ensure that poor countries have their debts cancelled or relieved, a
real justice-based approach that addresses the unjust overall structures, relations, terms
and conditions in the past is required. There is still need to revisit the rationale behind
establishing a fair and transparent arbitration mechanism within the United Nations so as
to have a permanent solution to the question of odious and illegitimate debts that continues
to be a stumbling bloc to all efforts to pull Third World countries from the quagmire of
poverty and underdevelopment.

Why Arbitration at this juncture?

Indeed, despite the MDRI, almost half the population of Sub-Saharan Africa still lives
on incomes of less than one dollar per day (a shorthand for extreme poverty), and three
quarters of the population live on less than two dollars per day?. The question is then
what is still the problem? There seems to be a smaller literature on the ethical issues
embodied in sovereign debt and its crises, and what a “just” workout mechanism might
look like. As Herman (2007) noted the question still remains; Will the total amount of
relief add up to what the debtor country economy needs in order to have a fighting chance
to grow, create jobs, service its remaining debt normally, and move toward eradicating
poverty? The central issue is poverty; the focus on debt needs to be complemented with

9



10

strong attention paid to trade and foreign aid policy under such broad banners as “Make
Poverty History.” The external sovereign debt of those countries holds back their ability
to overcome poverty.

While the Bretton woods/G8 has usually assumed the role of international arbitrator of
how much relief, new financing and policy reform a country needs to overcome its debt
crisis, they have been widely accused of systematically underestimating the amount of
relief needed. Thus, during the 2005 G8 meeting in Scotland, civil society concluded,
‘the people have roared and the G8 has whispered.” This reflected disappointment and
an underestimation of what was supposed to be done by the G8 to end poverty in poor
countries. Such optimistic bias, is usually shaped by poor advice from bureaucrats sitting
in the North and ignorant of the South and by the mere absence of a neutral mechanism to
assess the debt problems. To make matters worse there is always the fallacy — international
financial institutions (IFIs) advising governments in the South on how to avoid debt
crises and how to maintain debt “sustainability”, albeit without a consensus on what the
indicators of sustainability should be. What thus seems to be missing in the financial
architecture on sovereign debt is some effective coordinating mechanism- a global debt-
workout mechanism- to bring all the relevant parties together and reach an agreement in
a timely way, but also that the workout was just.

Kunibert Raffer, a lawyer and economist, charges that Southern governments that entered
into debt crises after 1970 have born a higher and disproportionate share of the cost of
default than have their creditors compared to the experience of debtor governments over
the previous century. He blames these results on the great disparity in economic power
between the developing country debtors and their different international creditors which
can be resolved by a fair and transparent arbitration mechanism. The problem with IFIs
is they want to be repaid for pushing wrong policy advice which led poor countries to the
debt crisis itself. Thus acknowledgement and recognition of lender responsibility as well
as the need for arbitration is not only important for making international financial relations
fairer, but it leads to better initiatives and sustainable solutions to the debt crises.

Emerging Lenders and FTA

The term BRICs describes the emerging and rapidly growing economies of Brazil, Russia,
India and China, whom Goldman Sachs in a 2003 paper anticipated would dwarf the
world’s current richest economies by 2050. Aid figures for BRICs are difficult to determine
since the Organization for Economic Cooperation and Development does not compile
figures for non-OECD countries. China’s involvement in Africa has perhaps garnered the
most public attention. This is likely due to the size of investments (doubling current aid to
the region by 2009, providing a further $5 billion in preferential loans and export credits,
establishing a $5 billion China-Africa development fund to promote private investment
and canceling all bi-lateral debt), the type of investments (infrastructure, large dams and
resource extraction), the location of some of its investments (Sudan and Angola) and the



fact that China refuses to attach any of the conditions typically associated with World
Bank loans to its initiatives.

While the Bank fears these investments may undermine Bank efforts in the region and may
bring on a future debt crisis, some development experts have criticized China’s practice of
tying their aid to the purchase of Chinese goods and services, and environmentalists and
human rights advocates have raised their own concerns. There are also questions about
how actors like China will “fit” among other bilateral aid donors, in particular those that
are part of the OECD Development Assistance Committee.

What is more worrying to debt activists is the way China secretly does its business in
Africa and the fear of failing in the debt trap that the continent was in through the advise
and influence of the World Bank and IMF. It will be important to have a fair and transparent
arbitration mechanism to guard against reckless borrowing and irresponsible lending and
more so between China and developing countries.

Illegitimate and Odious Debts and FTA

Although the expression, “illegitimate debts” has gained some popularity among NGOs,
it is not (yet) a term used in official/secular world. A fair and transparent arbitration
mechanism should be able to help address the question of illegitimate debts.

In general the term “illegitimate” means “against the law, illegal or not authorized by law;
improper” or “wrongly inferred” and to some extent “illogical”. Defined thus illegitimate
debts include odious debts, loans secured through corruption, usurious loans, and certain
debts incurred under inappropriate structural adjustment conditions. Having this perception
and understanding, it therefore becomes justifiable that the people of the impoverished
South should not be obligated to pay debts acquired by governments where creditors knew
the debts were illegitimate. Creditors who lent to the corrupt regimes of Mobuto Sese
Seko of Zaire (Now Democratic Republic of the Congo), Suharto of Indonesia, Marcos of
the Philippines (just to mention a few) should bear the risk attributable to their decision
to finance the self-enrichment (at the expense of the country) of “ their man” during the
Cold War era/otherwise.

The term illegitimate debt does not exist in the legal fraternity except in the court cases
given by Alexander Sacks who theorized the concept. Joseph Hanlon then referred to
loans being illegitimate: “ We consider loans to be illegitimate if: they are against the law
or would be against national law; are unfair, improper or objectionable; or infringe upon
public policy’

Hanlon went on to develop four categories of illegitimate debt namely: unacceptable
loans; unacceptable conditions; inappropriate loans; and inappropriate conditions®.
Unacceptable loans or conditions are those that are prima facie void because the original
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loan involved clear misconduct by the lender, violated the national law of the debtor,
or was grossly unfair. This involves corruption, poor policy advice or environmentally
damaging projects and capital flight. Inappropriate loans or conditions are those that the
lender failed to apply prudence and due diligence and gave a loan that was inappropriate
under the circumstances. This includes illegally (according to national law) lending money
at excessively high interest and loans for consumption purposes.

The Doctrine of Illegitimate Debt

The role and contribution of Alexander Sacks, the professor of law in Paris, in his 1920s
codification of the Doctrine of Illegitimate Debt has been well recognized. According to
Alexander Sacks who theorized the doctrine of illegitimate debt; “If a despotic power
incurs debts not for the needs or in the interest of the state, but to strengthen it’s despotic
regime, to repress the population that fights against it, or to colonize its [territories] with
members of a dominant nationality, etc.... These debts are odious to the indigenous
population. This debt is not an obligation for the nation, it is a regime’s debt, a personal
debt of the power that has incurred it.” When this power falls, that debt “consequently ...
falls with the fall of this power “°

The Latin American Parliament developed a legal foundation characterizing four causes
of illegitimate foreign debt. These include: the origin of the debt (national criminal and
civil laws need to justify whether there is forgery, fraud or irregularities involved); where
the creditor increases interest rates unilaterally and in unlimited fashion; the Brady Plan
Agreements which forced governments of debtor countries to renegotiate debts with
implicit and forced recognition of illegitimate debts, charging interest on interest; and
the co-opting of government negotiators who signed agreements then resigned to assume
posts in benefiting private companies from the agreements.®

Illegitimate debts can thus simply be classified as debt incurred by illegitimate debtors
and creditors acting illegitimately

* Odious debt or debt incurred not for the needs or interests of the state but to strengthen
a despotic regime and repress the population that fights against it

* Loans which were stolen through corruption

Debts incurred for illegitimate uses:

* debts for projects which did not happen or did not benefit the people as they were
intended

* debt for projects that were destructive to the community or its environment

* debt contracted for fraudulent purposes

Debts incurred through illegitimate terms:
* debt incurred with usurious interest rates
* debts that became unpayable as a result of external factors over which debtors had



no control (e.g. after Northern countries unilaterally raised interest rates, or following
dramatic falls in commodity prices)
* private loans converted to public debt under duress, in order to bail out lenders

Defined thus, illegitimate debt includes odious debts, loans secured through corruption,
usurious loans, and certain debts incurred under inappropriate structural adjustment
conditions. Picking up where Alexander Sacks left off, McGill University legal scholars
relying on international custom (precedents), international conventions (such as the 1983
Vienna Convention on Succession of States in Respect of State Property), the general
principles of law (such as unjust enrichment, the abuse of rights and the obligations
of agents), and judicial decisions, filled in legal, financial, and political analysis to the
principles of the Doctrine of Odious Debts in the 21st century. They concluded that there
are three necessary conditions for a debt to be considered odious: 1) the debt must not
have received the consent of the nation; 2) the funds borrowed must have been contracted
and spent in a manner that is contrary to the interests of the nation, and; 3) the creditor
must be aware of these facts. ’

The doctrine of odious debt imposes morality on the part of international financial
institutions and makes them more responsible for the purpose to which their loans might
be put. Many civil society groups believe by challenging illegitimate debt they will help
eliminate the moral hazard that has dominated public borrowing for the past 50 years and
that has so damaged the economic, political, and social fabric of the Third World. They also
believe that this will shift the balance of power in debt negotiations in favour of citizens.
Lenders would take greater care to lend to governments with real authority, and not just
apparent authority, and to exercise due diligence to make sure that the money is used
for legitimate governmental purposes. It would go far in securing the measures required
for accountable public finance that citizens throughout the South have so thoughtfully
articulated. Lenders would be forced to demand evidence that the borrowing public is
aware of and consents to its government borrowing before extending credit.

Briefly put, all three widely spread dictionaries subsume two kinds of debts under
“illegitimate”

a) Illegal debts, i.e. debts whose existence violates the law, basic legal principles or that
are legally null and void. It would comprise debts incurred in violation of national laws,
of international law, such as in breach of legal obligations or statutes of IFIs, and general
universally accepted legal principles, especially debts, whose servicing violates human
rights. What Jeffrey Winters (2004; see also Raffer 2004b, pp.64f) called “criminal debts”
would also be illegal. These are debts from IFI disbursements to corrupt governments,
such as Suharto’s, knowing that large parts of these loans would be embezzled.

b) Debts that might be legal by strictly formal standards, yet whose existence or servicing
violates socially established norms. Often, servicing them can thus not be enforced or
even expected - it would be somehow “illogical” to honour them, unless the debtor is
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a Southern sovereign. Obviously, odious debts can be subsumed under “illegitimate”,
although one might discuss whether under a) or b). The evolution of the doctrine of odious
debts in international law and its recent acknowledgement and corroboration in the case
of Iraq would suggest subsuming it under illegal debts.

Lessons

The concept of illegitimate debt has been undisputedly put forward as having to do with
authoritarian and extravagant regimes of the past rather than the present. There is no
international consensus on the term “illegitimate debt” in regards to current or sitting
governments of our day. It also true that there is no reference to such a term in the
international arena - at the United Nations or in the International Financial institutions.
The very word “odious” does not even exist on the Paris Club homepage. It seems it
remains more restricted to the world of NGOs and to few governments (mostly as a
means/for the love of politicking) rather to agreed pragmatic and technical application
in our global village. A case in point has been the controversial issue of Iraq debts under
Saddum Hussein.

Although the odious debt doctrine has received unexpected support from the US
government in the case of Iraqi debts, the concept is not clearly defined (for details cf. the
locus classicus Adams 1991). What appeals most to NGOs is the rather wide interpretation
in the so-called Tinoco case, which - if generally accepted - would make this concept
applicable to a substantial share of sovereign debts.

Among the cases that Sacks cited in formulating his doctrine was the case of the Royal
Bank of Canada, a private commercial bank, which made a loan to the outgoing dictator
of Costa Rica, President Tinoco. The new Costa Rican government challenged the debt
before Chief Justice Taft of the U.S. Supreme Court who was asked to sit as arbitrator.
In his 1923 ruling, Chief Justice Taft noted that the transactions in question were “full
of irregularities.” They were also “made at a time when the popularity of the Tinoco
Government had disappeared, and when the political and military movement aiming at the
overthrow of that Government was gaining strength.”®

The payments, Justice Taft discovered, were made to cover either Frederico Tinoco’s
expenses “in his approaching trip abroad,” or his brother’s salary and expenses in a
diplomatic post to which Tinoco appointed him. The Royal Bank, Justice Taft ruled,
cannot simply base its case for repayment on “the mere form of the transaction” but must
prove its good faith in lending the money “for the real use of the Costa Rican Government
under the Tinoco régime ... for its legitimate use.”

According to the evidence presented, Justice Taft stated that, “The bank knew that this
money was to be used by the retiring president, F. Tinoco, for his personal support after
he had taken refuge in a foreign country. It could not hold his own government for the



money paid to him for this purpose. The position was essentially the same in respect to the
payments made to Tinoco’s brother.” In conclusion, Justice Taft ruled, “The Royal Bank
of Canada cannot be deemed to have proved that the payments were made for legitimate
governmental use. Its claim must fail.”

The implication of this case on debts incurred by corrupt dictators is clear. This
understanding of odiousness would also comprise criminal debts.

1. The concept of odious debts also illustrates creditor domination cum arbitrariness.
The only exception is in the case of Norway’s acceptance and taking responsibility in its
Shipping Export Credit campaign of the 1970s. The US propagated it twice: to free Cuba
from Spanish colonial debts, and when Iraq was invaded. In both cases US interest is
evident. Conspicuously, this concept was neither discussed nor applied to dictators such
as Somoza, Mobutu or the fascist military juntas in Chile and Argentina — all enjoying
strong US support. In all these cases substantial claims of US creditors existed - unlike in
colonial Cuba and Iraq.

2. The present discussion of odious debts and the rather thorny question of what constitutes
such debts would largely have been avoided if the Rule of Law had not been waived in
sovereign lending’.

3. It seems the world has no recent agreed precedents of illegitimate debts cancelled.
The cancellation of Iraq debts by the US and the failure to extent such cancellation to
other poor and needy countries has made of the concept of (illegitimate) odious debts
remain contestable:

Basing a case on odiousness seems risky. Officially, Iraq’s debts were not reduced because
of odiousness. A CRS Report for Congress (Weiss 2005) available at an official US
homepage (of the US Embassy in Italy) does not mention odiousness as the reason for
US efforts to achieve debt relief for Iraq. It introduces odious debts in the following way:
“Proponents of a doctrine of ‘odious’ debt assert that some of Iraq’s debt’s could potentially
be classified as non-legitimate under international law since they were undertaken during
the Hussein regime and that international law should be able to expunge these debts. The
concept of ‘odious’ debt does not appear to be well established in international law.” (ibid,
p.6) It is conspicuous that the pertaining footnotes (omitted here) quote demands to apply
“Iraqi Terms” to other debtors, e.g. S. Raghavan “African Advocates to U.S.: Reduce Our
Debt Like Iraq’s”, in The Miami Herald of 20 February 2004. The initial opinion regarding
odious debts of the US government goes completely unmentioned. What follows is thus
to be expected:

“While such a commission could increase the legitimacy of a final debt restructuring plan,
some believe that Iraq is not likely to seek an ‘odious’ debt claim. Moreover, the U.S.
government has made clear its intention to restructure its Iraqi debt through the Paris Club
process, and parallel negotiations with non-Paris Club countries in the Middle East and
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Asia, and Iraq’s private creditors.”(ibid.)

This source states, though: “Under traditional Paris Club guidelines, Iraq’s petroleum and
gas reserves would render it ineligible for debt relief.” (/bid, p.4)

The “illegitimate debts” issue is well illustrated in a few specific undisputable countries
and past regimes in the global South-The cases of Marcos in the Philippines, the case of
DRC in Sub-Saharan Africa, the case of Argentina in Latin America are clear illegitimate
cases cited.

The issue of illegitimacy is easily associated with

1. Irresponsible borrowing on the part of poor country(ies) and reckless lending on the
creditor countries.

2. Borrowing and lending done to maintain relations between certain sitting governments
and creditor governments/institutions.

3. Bad policy advises by the creditor institutions or countries leading to disastrous effect
on the recipient country. Many severely indebted poor countries’ debts, mostly owed
to official sources, are largely creditor-determined, the result of creditors’ decisions and
monitoring. The going practice of forcing debtor countries to pay for all their creditors’
failures is particularly unjustified in these cases

4. The stolen wealth (of Nigeria) cases which involve corrupt leaders convening with
Western financial institutions to embezzle state coffers for personal gain seems also to fit
into this category.

The absence of credible debt management units/ offices has made it a bit complicated to
trace figures and trends in the affected poor countries. In many debtor countries debt records
and statistics have not been properly kept to the extent that some do not know exactly how
they owe. Creditors are the ones that normally tell some governments their amounts of
debt and not the reverse. In such situations distinguish illegitimate and legitimate debts
cannot be easy.

Many governments in developing countries have not added their voice to the campaign just
as they have not spoken openly about bad governance of their predecessors or colleagues.
Even, the Republic of South Africa (RSA) (with evidence that came from the Truth and
Reconciliation Commission) had not been willing/keen to use the term “illegitimate or
odious debts” or even reparations to claim compensation after apartheid. This could be
an indicator that it might be very difficult for the RSA government to build a case on this
concept. This does not mean, however, that campaigners should stop pointing out debts
that can be defined as odious.



The concept seems to be more evident and easily applied when talking in historical terms
rather in contemporary and future terms.

Prospects

1. There is support and conviction for the campaign as recently demonstrated by the
Norwegian government deliberations. (Among creditor governments support for fair
legal processes is unfortunately still extremely limited). The Kruger Sovereign Debt
Restructuring Mechanism proposal within the IMF was a clear and indeed remains a
clear indication that there is recognition that there are some illegitimate debt issues to be
handled out there. Other sources of encouragement include the resolution of Nigeria’s
House of Representatives calling on the President to repudiate her debt - which in the end
resulted in an unprecedented Paris Club agreement - or Argentina’s unilateral cancellation
of a substantial part of some debts show that debtor states, too have meanwhile gained
some manceuvring space. NGOs need to team up with as well as put pressure on their
governments to repudiate illegitimate debts.

2. The Helsinki process has an opportunity of bringing up this matter as a way of promoting
/introducing the rule of law into North-South relations. The question of sovereign debts and
chapter 9 on a fair and transparent arbitration process has been discussed at the Helsinki
Process on Globalization and Democracy that touches a lot of global governance issues.

3. Parliamentarians Support: Parliamentarians in Latin America, Italy, Germany have not
only supported the need to deal with illegitimate debt but also debt arbitration and similar
initiatives to address the debt question especially issues associated with bankruptcy /
insolvency of the debtor countries. The Italian Parliament (2000) passed a law on debt
relief in the summer of 2000, Art. 7 under the title /nternational Regulations on Foreign
Debt that requested the setting up of consistent procedures from the International court
of justice that will help in governing developing countries’ foreign debt and the general
framework of legal principles and human and people’s rights.

During a Conference in Uruguay’s Parliament the Montevideo Declaration calling for
a mechanism to deal with Third Debt was formulated, and signed by Latin American
Parliamentarians (available at http://www.erlassjahr.de/content/montevideo/submit.php).
The 2000 ACP-EU Joint Parliamentary Assembly demanded*“that consideration should
be given to the creation of an International Debt Arbitration Panel to restructure or cancel
(illegitimate) debts where debt service has reached such a level as to prevent the country
providing necessary basic social services .” NGOs elsewhere especially in Africa and
Asia can work towards ensuring that the Montevideo Declaration is signed by their
members of parliament or serve as a blueprint for a declaration taking Africa’s situation
more specifically into account.

The commonwealth has already upon request set up the HIPC Ministerial Forum- a
platform where the IMF, the World Bank, the Paris Club and the United Nations have an
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opportunity to meet HIPC ministers of Finance and NGOs to discuss ways of relieving
HIPCs of their debt burden. Such an opportunity and others of similar magnitude can be
seized to address the illegitimate debts question.

As many African, Asian and Latin American countries are members of the Commonwealth,
this is a potential platform to discuss illegitimate debts. The Commonwealth Secretariat
could be approached to further the discussion on this issue. The question could also be
brought up in the Commonwealth by a debtor government.

4. The UN Millennium Development Goal (MDGs) Campaign: Over decades the UN has
advocated reforms of traditional debt management- if the MDGs campaign on goal 8 is
centered on finding a lasting solution to the developing countries debt burden it should
then be used as a starting point to demand cancellation of illegitimate debts. The UN
Secretary General provided valuable inputs to the discussion, by his proposal to redefine
sustainability as the level of debts allowing debtor countries to achieve the MDGs and
reach 2015 without increases in their debt ratios, which he made in his Report In Larger
Freedom.

5. The Financing for Development Process and the Multi-Stakeholder Meetings have
moved discussion forward. At the concluding session in Geneva. The proposal to create
a multi-stakeholder working group to explore additional mechanisms to improve debt
workouts was widely supported and discussed at length. Participants agreed with the
proposal that the working group examine such issues as a code of conduct for sovereign
debtors and their creditors, operationalization of the doctrine of ‘illegitimate’/ ‘odious
debt,” and provision of arbitration or mediation services to facilitate dispute settlement.”
(UN, FfD 2005, p.9). In this regard, an opportunity exists for the 2007 Review of the
Financing for Development process to put the illegitimate debts issue on the international
agenda through the UN.

6. The Multilateral Debt Relief Initiative (MDRI): Initiatives such as the MDRI may
facilitate the campaign for the cancellation of illegitimate debts. CSOs may simply need
to put more pressure on the G8 countries to go yet another set and simply cancel debts that
are illegitimate and odious though not within the HIPC framework.

Proposals

1. A coalition across the North-South divide must be built between governments in North
and South willing to change the present discrimination of Southern debtors and their
peoples, international organizations, parliamentarians, public servants, NGOs and the
public at large, as well as private creditors interested in re-establishing the economic
viability of debt distressed Southern debtors or concerned about the present plight of so
many people.



2. There is need to encourage debtor governments to demand cancellation of illegitimate
debts (that is rightly theirs) as they are in a very difficult position they need support and
making sure that debtors who demand such are not immediately subjected to repressive
reactions by official creditors. For understandable reasons the dependence of debtor
governments on the goodwill (or arbitrariness) of their creditors may hinder many of
them to speak up as loudly as they might wish to, and actually should. Not being debtors
themselves, Organizations such as the African Union can be pressurized to take up the
issue with both the United Nations and the G8 leaders.

3. Documentation and campaign: NGOs must take a lead in defining what constitutes
an “illegitimate debt” as well as produce research evidence of such cases in the past and
in the present. At the African Union’s Experts’ Preparatory Meeting in Dakar 2005, the
President of the Republic of Senegal, Mr. Wade argued that any lasting solution to Africa’s
debt crisis must first and foremost be based on an audit - a “radioscopy *“ - to “make
known the amount to be repaid” (AU May 2005, p.4), recognizing the principle that debt
should be repaid. This is a clear call to tackle the problem of illegitimate debts and debts
that would not exist in the case of debtors in the North where basic legal principles of
debtor-creditor relations are respected. As the new Norwegian government declared that
they would support arbitration on illegitimate debts, they might be approached whether
they would be prepared to help by funding the modest costs of the documentation.

4. Establishment of a mechanism/agency to determine “illegitimate debt”. The new
Norwegian government proposal that “the Government will support the work to set
up an international debt settlement court that will hear matters concerning illegitimate
debt”. The UN must be pressurized to establish criteria for what can be characterized
as illegitimate debt, and such debt must be cancelled” must be fully supported by the
establishment of a mechanism/agency to determine this could be established within the
UN in form a arbitration tribunal/court comprising elected eminent representatives of
debtors and creditors on both sides and served by the UN secretariat. This and the clear
demand for canceling illegitimate debts make the Norwegian government’s intentions
absolutely clear. Norway’s commendable readiness to introduce the Rule of Law into
North-South relations is not the first case of a creditor government speaking in favour
of debt arbitration or even FTAP in handling illegitimate debts. Switzerland in the 1990s
tried discreetly to discuss this proposal internationally, but finally stopped these attempts
as no other creditor government signalled any interest.

Conclusion

The current domestic debt sustainability problems in the post-MDRI countries, the reckless
and opaque borrowing from China by many African countries in the name of South-South
cooperation, the vulture funds and the displeasure with current power imbalances between
the North and the South exemplified in the Breton woods institutions justified the need
for a Fair and transparent debt arbitration mechanism.
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Currently the call and campaign for the cancellation of illegitimate debts may not make
sense, but that’s the way it should be! Campaigns by civil society have an impressive
record of improving the way things are handled. Things once declared impossible and
foolish, such as the abolition of slave trade campaign and the human rights movement call
against discrimination of blacks in the US in the 20th century, to cite a few cases- have
become reality. When Jubilee 2000 UK started its campaign, many doubted whether as
complex an issue as international debts could be communicated to a public not really
concerned about this issue. It was proved that people in creditor countries, once the sheer
injustice of present structures is explained, object to present practices much more than their
governments'?. It is therefore justified, logical and human to conclude that NGOs have the
right and power to make sense out of what appears to be insensible to the our governments
today. It can only be public lobbying and pressure that can bring about a fair, humane
and proper solution of sovereign debts. NGOs are not alone. There are parliamentarians,
politicians, academics, and private creditors ready to support such demands.

Useful references

Adam Smith, Wealth of Nations, Book V, Ch. 111, p. 416 (1776), Modern Library Edition,
Random House, New York

Adams, Patricia (1991) Odious Debts, Loose Lending, Corruption and the Third World's
Environmental Legacy, London, Earthscan

African Union (2005) “Report of the Experts’ Preparatory Meeting for The Conference
of African Ministers of Economy and Finance (CAMEF), 4-5 May 2005, Dakar, Senegal”
[AU/EXP/Rpt (1)], mimeo

AFRODAD (2000) “International Arbitration Court on Foreign Debt” (Document:
AFRODAD.IAC.1) mimeo

Ashfaq Khalfan, Jeff King and Bryon Thomas, 2003. “Advancing the Odious Debt
Doctrine,” Working Paper, Center for International Sustainable Development Law,
Montreal, March 11, 2003. (Available at http://www.odiousdebts.org/odiousdebts/
publications/Advancing_the Odious Debt Doctrine.pdf)

Callaghy, Thomas (1984) The State-Society Struggle: Zaire in Comparative Perspective,
New York: Columbia University, 1984, 141-232.

Colette Braeckman, Le dinosaure: Le Zaire de Mobutu, Paris: Fayard, 1992, 73.

Frere .P. .P. (2002) “ Illegitimate Debts, Debt Relief and Citizen Audits™ in CDES (2002)
Upheaval in the Backyard-Illegitimate Debts and Human Rights-The Case of Ecuador-
Norway, Ecuador

Herman, Barry. 2007. Justice and developing country debt. http://www.newschool.edu/
internationalaffairs/docs/wkg_papers/Herman_2007-01.pdf

Hanlon, Joseph (2002) Defining Illegitimate Debt, Understanding the Issues; Norwegian
Church Aid, Norway.

Hanlon, Joseph (2003) Defining ‘illegitimate debt’: When Should Creditors Be Liable
For Improper Loans? in “Sovereign Debt at the Crossroads”, Chris Jochnick & Fraser




Preston (2004) ed, Oxford University Press, 2004

Hanlon, Joseph (2002) Defining lllegitimate Debt and Linking its Cancellation to
Economic Justice, Milton Keynes: Open University.

Hanlon, Joseph (1998) “Dictators and Debt”, Journal of International Development,
November 1998.

High-Level Regional Consultative Meeting on Financing for Development, Asia and
Pacific Region (2000) Jakarta, 2-5 August 2000, http://www.unescap.org/drpad/projects/
fin%5Fdev/reportses1.htm

IMF (2002) “The Design of the Sovereign Debt Restructuring Mechanism - Further
Considerations”, November 27, mimeo

Italian Parliament (2000) “Legge 25 Luglio 2000, no.209: Misure per la riduzione del
debito estero dei Paesi a pit basso reddito e maggioramente indebitati”, Gazzetta Ufficiale
n.175 del 28 luglio 2000 (28 July 2000)

Krueger, Ann (2001) “International Financial Architecture for 2002: A New Approach
to So-vereign Debt Restructuring, (26 November) http://www.imf.org/external/np/
speeches/2001/112601.htm

Norwegian Government (2005) “The Soria Moria Declaration on International Policy”
(English version, only available for Chapter 2, on international policy)
http://www.sv.no/regjeringsplattform/kap2engelsk/

Paris Club (2004) “Press Release” (21 November) http://www.clubdeparis.org/rep_
upload/Prlrag2 Inov04.pdf

Raffer, Kunibert (1993a) “What’s Good for the United States Must Be Good for the
World: Advocating an International Chapter 9 Insolvencys, in: Bruno Kreisky Forum
for International Dialogue (ed) From Cancun to Vienna, International Development in
a New World, Vienna: Kreisky Forum, pp.64ft, or
http://homepage.univie.ac.at/kunibert.raffer/net.html

Raffer, Kunibert (2002) “The Final Demise of Unfair Debtor Discrimination? - Comments
on Ms Krueger’s Speeches”, Paper prepared for the G-24 Liaison Office to be distributed
to the IMF’s Executive Directors representing Developing Countries (31 January), http://
homepage.univie.ac.at/kunibert.raffer/net.html (también en Espaiiol; aussi en frangais)
Raffer, Kunibert & H.W. Singer (2001) The Economic North-South Divide: Six
Decades of Unequal Development, Cheltenham (UK)/ Northampton (US), Edward Elgar
(Paperback editions 2002, 2004)

Rocha, Bolivar Moura (1999) Development Financing and Changes in Circumstances,
The Case for Adaptation Clauses, London & New York: Kegan

UN, FfD (2005) “Secretariat Report of the Consultation”, Multi-stakeholder Consultations
on “Sovereign Debt for Sustained Development* (Concluding Session, Held in Conjunction
with the Fifth UNCTAD Debt Management Conference, Geneva, 20-22 June 2005)
available at http://www.un.org/esa/ftd/09multi-stake-consul-flyer-debt.htm

Winters, Jeffrey (2004) “Criminal Debt,” written statement, “Combating Corruption
in the Multilateral Development Banks,” Hearing before the Committee on Foreign
Relations, U.S. Senate, 108th Congress, 2nd session, May 13, 2004;
http://foreign.senate.gov/testimony/2004/Winters Testimony040513.pdf

21



22

(Footnotes)

' Executive Director, African Forum & Network on Debt and Development
(AFRODAD)

2 Data of World Bank, Global Development Prospects, 2006 (Washington, D.C.), p. 9.

3 Joseph Hanlon (2002) Defining Illegitimate Debt, Understanding the Issues; Norwegian
Church Aid, Norway.

4 Ibid.

3 Quoted in Adams Patricia (1991) Odious Debts, Earthscan, London p165

¢ Frere .P. .P. (2002) “ Illegitimate Debts, Debt Relief and Citizen Audits” in CDES (2002)
Upheaval in the Backyard-Illegitimate Debts and Human Rights-The Case of Ecuador-
Norway, Ecuador

7 Patricia Adams (2002) Odious Debts: The Doctrine of Odious Debts-Using the Law to
Cancel Illegitimate Debt, Germany Jubilee Network Seminar, June 2002.

8 Patricia Adams (1991) The Concept of Odious debt and its relevance to Indonesia, Probe
International Press.

? Raffer Kunibert (2006) Paper presented to AFRODAD on Implementing Fair Debt
Arbitration, Harare.

10 Raffer Kunibert (2006) Paper presented to AFRODAD on Implementing Fair Debt
Arbitration, Harare




Comment on Charles Mutasa

By Natalia Ablova

Mutasa’s main argument, namely that the current position of the creditors is highly
problematic, is indeed correct. In the current structure of debt reduction procedures,
conflicts of interest cannot be avoided. In any criminal or civil procedure legal provisions
are aimed at excluding conflict of interest: a judge cannot be a party in a trial and a
procurator cannot be a victim. Yet all multilateral financial institutions are comfortable
with own compliance and review procedures and with a board of directors acting as final
justice. And we all know that IFI boards of directors all those years have been approving
tons of projects that we now consider as next to criminal acts against communities.

It may be true, as Mutasa emphasises, that developing country debt owes to the legacy
of colonialism. Yet it is a wonder that with the same colonial legacies many IFIs arrived
in the countries of Eastern Europe, Russia, Caucasus and Central Asia, some of which
can be categorized as part of the global North. With inexplicable arrogance and audacity,
these institutions have been applying policies that will not work, projects that are mostly
destructive; brining the same faulty templates and designs that have failed elsewhere in
the areas of IFI operations since 1960. Thus it is the institutional and policy problem
rather than merely a (post)colonial structure which creates the problems.

Clearly, IFIs have to acknowledge their responsibility for the environmental and social
consequences directly or indirectly caused by their projects. Dealing only with governments
and excluding population, IFIs and corporate development partners must not forget that
the blind, the deaf and the numb can be only losers in this so-called development business.
Despite that the IFI claimed they were bringing a spectacular combination of expertise,
technology and capital, the essential element of successful development — people - was
excluded from all impressive project schemes.

Big powers and resourceful democracies should stop inventing various pretexts
and excuses for financial support of dictatorships. We will never reach the so-called
Millennium Development Goals, advertised with a lot of fanfares, if rich nations continue
such practices. While civil groups desperately try to fix things, and to start real rethinking
of development, corrupt rulers should not be rewarded by huge loans that are to be re-paid
not by them but by the poor. Western governments often respond that they cannot control
big business; on the contrary, they argue that massive investments can bring a lot of profits
to poor countries, that liberalizing the trade and business activities will help to build the
rule of law. This way of shaking off responsibility must be denounced. We have learned
that doing business in corrupt countries is rewarding and safe only for the companies that
ignore the rule of law completely and play in tune with lawless rulers.

The processes described in Mutasa’s text is applicable to what is now witnessed in Kyrgyz
Republic. Debt burden, corruption and poor governance led (in March 2005) to a painful

23



24

transition with the former Kyrgyz president becoming an exile. But new authorities are
again courting the World Bank and other multilaterals and, at the same time, cursing the
debt legacy of the previous regime as well as old stereotypes practiced by IFIs.

A group of NGOs in Kyrgyz Republic started in March 2008 anew initiative of documenting
and presenting to the public a list of illegitimate debts. The list opened with a failed
ADB project dealing with sanitation and water. After careful study of numerous project
related documents, it became clear that there had been numerous violations of ADB rules
and Kyrgyz Civil Code provisions. Kyrgyz NGOs will continue monitoring the project
implementation and progress in all improvements suggested by the Bank while at the same
time pursuing its primary objective — to define the relevant loans as illegitimate debt.

If an agency for determining “illegitimate debt” is created, it should not only determine
“illegitimate debt “proper but carefully study all related practices of using debt, debt relief
schemes (HIPC cannot be seen as actual debt relief!) and access to leverage for imposing
conditionalities.

Mutasa argues that there is a need for a Fair and transparent debt arbitration mechanism.
But, according to what we now see in the world, any debt arbitration will not last long
(if at all) if some “big bosses” (like UN, OECD, etc.) are allowed to take the lead. UN
is no longer a body that can cope with restoration of justice. Look at its human rights
treaty body system and wonder if most repressive governments are impressed by the UN
sanctions. This is a terrible waste of human hopes and expectations.



Comment on Charles Mutasa

By Patrick Bond

Charles Mutasa’s review of debt arbitration especially in cases of Odious Debts is welcome.
To make demands for writing off such debt may require, however, a much more forceful
approach. Only a few governments have been willing to question Odious Debts inherited
from dictators, of which apartheid foreign loans during the 1970s-80s are perhaps the best
example.

This is why it is important to provide at least one example of civil society campaigning
— reparations for apartheid interest and profits - in the face of an intransigent government,
which in the process gives meaning to Mutasa’s cheerful warning:

Currently the call and campaign for the cancellation of illegitimate debts may not make
sense, but that’s the way it should be! Campaigns by civil society have an impressive
record of improving the way things are handled. Things once declared impossible and
foolish, such as the abolition of slave trade campaign and the human rights movement call
against discrimination of blacks in the US in the 20th century, to cite a few cases- have
become reality.

The idea of advocating reparations for slavery, colonialism and apartheid was the result
of a longstanding movement that found its voice at the 1993 Abuja Declaration of the
Organisation of African Unity, and in civil society at the 2001 World Conference Against
Racism (WCAR) in Durban. The latter event splintered over a demand from NGOs and
some African governments that payment be made to compensate for centuries of colonial
plunder, whose effects continue contributing to vastly imbalanced economies, societies
and international power relations. The EU’s chief negotiator, Belgian foreign minister
Louis Michel, justified his own country’s history in the Democratic Republic of the Congo
at a press conference: “Colonialism could not be considered a crime against humanity, for
at the time it was a sign of economical good health.”

Ironically, even though Nigerian president Olusegun Obasanjo endorsed reparations
along with other African official delegates, host president Thabo Mbeki and his foreign
minister, Nkosazana Dlamini-Zuma, refused support, saying merely that more donor aid
was needed. Notwithstanding a march of more than 15 000 local and international activists
to the doors of Durban convention centre, reparations demands were absent from the final
WCAR document, and moreover, also soon led to a rupture between the African National
Congress government and progressive civil society.

Frustrated by the failure of the WCAR to advance their agenda, leaders of Jubilee South
Africa, the Khulumani apartheid-victims group and other faith-based activists then turned
to the US courts. Civil cases for $400 billion in damages were filed on behalf of diverse
groups of apartheid victims against three dozen major multinational corporations which
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made profits from South African investments and loans prior to 1994 (by 2003, Anglo
American, Gold Fields and Sasol were added to the corporate defendants list).

The Bush administration and corporate lobbies pleaded with US courts, initially
unsuccessfully, to nullify an interpretation of the Alien Tort Claims Act (ATCA) that made
apartheid-reparations suits possible. The ATCA says, simply, “The district courts shall
have original jurisdiction of any civil action by an alien for a tort only, committed in
violation of the law of nations or a treaty of the United States.” The law was passed in
1789 in part to get a legal handle on shipping theft, and in the process to persuade colonial
powers it was safe to trade with the US. “Torts” (personal injuries such as piracy theft)
against foreigners (“‘aliens”) could be served on the perpetrator within the US even if
there was no other connection. In 1997, ATCA Holocaust Litigation cases against Swiss
banks were settled out of court for $1.25 billion. The law was affirmed in 2003, in the
case of Presbyterian Church of Sudan, et al. v. Talisman Energy Inc. in the New York
federal district court, which denied a Talisman motion to dismiss the case. The same
year, Burmese villagers sued Unocal, and again the law withstood challenge by the Bush
Administration.

Mbeki first reacted to the apartheid court applications with “neither support nor
condemnation.” However, in April 2003, in the wake of Archbishop Desmond Tutu’s final
Truth and Reconciliation Commission report which recommended a reparations payment
by businesses which benefited from apartheid, Mbeki changed tack. Now, he said, it
was “completely unacceptable that matters that are central to the future of our country
should be adjudicated in foreign courts which bear no responsibility for the well-being
of our country, and the observance of the perspective contained in our constitution of
the promotion of national reconciliation.” He expressed “the desire to involve all South
Africans, including corporate citizens, in a cooperative and voluntary partnership.” But
Mbeki failed to reflect upon numerous such attempts by the Reparations Task Force and
Cape Town’s Anglican Archbishop Njongonkulu Ndungane for some years prior to the
lawsuits.

SA trade minister Alec Erwin joined Mbeki during an April 2003 parliamentary discussion.
Pretoria was “opposed to, and contemptuous of the litigation,” Erwin said. Any findings
against companies “would not be honoured” within South Africa, he added, and a wealth
tax - as recommended by the TRC - would be “counterproductive.” In July 2003, Mbeki
and justice minister Penuell Maduna went to even greater lengths to defend apartheid-
era profits, arguing in a nine-page brief to a US court hearing a reparations case, that by
“permitting the litigation”, the New York judge would discourage “much-needed foreign
investment and delay the achievement of the government’s goals. Indeed, the litigation
could have a destabilising effect on the South African economy as investment is not only
a driver of growth, but also of unemployment.” As a friend of the court on behalf of the
claimants (alongside Tutu), Nobel laureate Joseph Stiglitz replied that the comments by
Mbeki and Maduna had “no basis,” because, “those who helped support that system, and
who contributed to human rights abuses, should be held accountable... If anything, it



would contribute to South Africa’s growth and development.”

But in November 2004, taking the most conservative approach possible, judge John
Sprizzo of the Southern District of New York dismissed the apartheid-related lawsuits
on grounds that Pretoria “indicated it did not support the lawsuits and that letting them
proceed might injure the government’s ability to handle domestic matters and discourage
investment in its economy.” Jubilee and Khulumani appealed and in October 2007, a US
Appeals Court overturned the Sprizzo judgment, arguing the District Court did indeed
have jurisdiction over such matters and allowing case to resume its trajectory. Desperate
to put the case behind them, the companies requested a Supreme Court hearing instead of
a return to the lower levels. In February 2008, the US’ highest court heard arguments from
the Bush White House against the “unprecedented and sprawling” lawsuits. Bush was
supported by the governments of Britain, Germany, Switzerland, and even South Africa.
In May 2008, the Supreme Court found that sufficient of their members were in conflict of
interest due to personal investments in the apartheid-tained companies, that they could not
rule on the case, and instructed Sprizzo to review his own judgement, which is scheduled
to begin again in September 2008.

These skirmishes remind us of the crucial importance of the reparations movement, both
to disincentivise future collaborations such as those with the Nazi or apartheid regimes,
and to compensate victims and their communities. The benefits of doing business with
apartheid, which gave multinational corporations the world’s highest profit rates during
the 1960s, should not be locked in, so that future generations of South Africans remain
behind, and often falling further, in international competition. Activists argue that, in
contrast to vague corporate social responsibility commitments, only reparations protests
and lawsuits have the proven capacity to guard against criminals keeping their ill-begotten
loot. Once again it is a case of civil society needing international allies and networks, once
the local state takes a position that favours the interests of corporations over civil rights
and socio-economic justice.

In relation to Mutasa’s argument in favour of addressing Odious Debt, there is no question
that weak African and other Third World governments need civil society campaigning.
In the worst case, such governments will oppose their civil society critics’ attempt to get
historical justice. At that stage, it’s likely that serious activists will have to transcend the
alliance between multinational banks and Third World elites, and instead seek recourse in
alternative strategic venues ranging from street protests, shareholder campaigns and the
Alien Tort Claims Act, to the kinds of direct action that the Movement for the Emancipation
of the Niger Delta and ethnic rights groups (e.g. Ken Saro-Wiwa’s Mossop) are taking, to
finally get justice in a context of hostile global capitalism.
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The Third World debt cancellation
- an imperative need of the hour

By Sushovan Dhar

On August 3, 2007 the Forbes magazine reported that strong equity markets combined with
rising real estate values and commodity prices pushed up fortunes around the world. It
pinned down a record 946 billionaires amidst which there were 178 newcomers, including
19 Russians, 14 Indians, 13 Chinese and 10 Spaniards, as well as the first billionaires
from Cyprus, Oman, Romania and Serbia. It complemented ingenuity, not industry, as
the common characteristic. According to the magazine these billionaires made money in
everything from media and real estate to coffee, dumplings and ethanol. Two-thirds of
last year’s billionaires are richer. Only 17% are “poorer” (?), including 32 who fell below
the billion-dollar mark. The billionaires’ combined net worth climbed by US$900 billion
to US$3.5 trillion. That equates to US$3.6 billion each. It is worth recalling that the GDP
(Gross Domestic Product) of the 41 Heavily Indebted Poor Countries (HIPC - 567 million
people)! is less than the wealth of the world’s seven richest people combined.

The 2007 Human Development Report (HDR) from the United Nations Development
Program notes that, “There are still around 1 billion people living at the margins of
survival on less than US$1 a day, with 2.6 billion - 40 % of the world’s population -living
on less than US$2 a day.” Taking into account the recent inflationary spell and spiralling
of food prices around the world, the chances of human survival at US$ 2 per day is a
vulgar irony. Furthermore, fixing the level of absolute poverty at US$1 a day for Sub-
Saharan Africa and US$2 a day for Latin America is highly questionable. To give a more
authentic picture of poverty, one would have to double, or even triple, current indicators,
which would give far higher results, reflecting the quotidian reality of the great majority
of the world’s population. Finally, one would need to incorporate non-monetary indicators
such as access to education and healthcare, or life expectancy. The report also notes that
“around 28 % of all children in developing countries are estimated to be underweight or
stunted. The two regions that account for the bulk of the deficit are South Asia and sub-
Saharan Africa”. The report while lauding India’s high economic growth comments that
“that this has not been translated into accelerated progress in cutting under-nutrition. One-
half rural children are underweight for their age - roughly the same proportion as in 1992.”
The report makes valid criticism of the progress in eliminating child mortality.

Given the increasing structural inequalities existing in most parts of the planet it is not
surprising that more than 80 % of the world’s population lives in countries where income
differentials are widening and that the poorest 40 % of the world’s population accounts
for 5 % of global income while the richest 20 % accounts for three-quarters of world
income.? As a matter of fact, in 1980, median income of the richest 10 % of countries
was 77 times that of the poorest 10 %. By 2002, this gap had increased to 122 times. The
number of poor people rose between 1987 and 1998, and any gains in poverty reduction



were ‘relatively small and geographically isolated’, with China accounting for the bulk
of recent improvements. The era of neo-liberalism, emerging in the 1970s from the
wreckage of post-war ‘Keynesianism’, has been one of massively increased inequalities
and staggering levels of deprivation alongside equally huge flows of global capital and the
transfer of enormous wealth to a tiny minority.

This global economy is policed by a combination of international bodies, comprising of
the veterans like the World Bank group and the International Monetary Fund (IMF), and
the newcomers like the World Trade Organisation (WTO), which work closely together to
regulate and enforce the complex relationships between trade, investment, and economic
growth. These have been increasingly drawn under a ‘neo-liberal agenda’, described by
Robert Wade as ‘deregulation, privatisation, flexibilisation - although not the elimination
of agricultural subsidies or the lifting of restrictions on the cross-border movements of
labour’. The ‘Washington Consensus’, as this apparently inviolable set of policies became
known, demanded strict fiscal policy (i.e. balanced budgets and low tax levels on the
rich), and a thoroughgoing commitment to the free market from impoverished Southern
economies. Often this was administered in the bluntest form through the now-notorious
Structural Adjustment Programmes, imposed by the IMF on debt-ridden economies to
meet the demands of Northern banks, eager to squeeze interest payments from the poorest
people on earth.

The historic evolution of the debt

The total debt of the developing countries at the end of 2006 was 2.86 trillion USS$.*
Between 1980, the start of the recent crisis, and 2006, the external debt of the developing
countries increased almost fivefold (from US$600 billion, to US$2.86 trillion). There are
numerous sources of this huge spiralling debt, the principal sources being colonialism,
odious debt and mismanaged spending and lending by the West in the 1960s and 1970s.
It is important to note that the main capitalist powers in the late nineteenth and early
twentieth centuries used foreign debt as a weapon of domination toward subordinate
powers that could have themselves become central capitalist powers.

The period between 1961 and 1968, witnessed the doubling of the total external debt of
the Third World from US$21.5 billion to about US$47.5 billion. Between 1968 and 1980,
the Third World’s total external debt was multiplied by twelve in as many years—from
US$47.5 billion to more than US$560 billion.” The severe indebtedness of the Third World
countries were due the irresponsible actions of Northern governments and the northern
banks aided and abetted by the IMF, World Bank and various other institutions like the
Asian Development Bank, the African Development Bank among others. These bodies
pursued a policy of low-interest or even negative interest, loans enabling the Third World
to borrow, especially as export revenues were growing due to an increase in the prices of
products exported from the South. The governments in the North encouraged debt in the
South in order to provide an outlet for Northern products, and banks held a considerable
volume of capital on deposit and were looking for investments, even high-risk ones. The
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origins of the debt crisis can be attributed to the birth of the Eurodollar market, increase
in World Bank loans, recycled petrodollars, etc. The northern banks cannot evade their
responsibility in fermenting the crisis since they pursued increasingly audacious and risky
loans to Third World governments and private companies.

Until the crisis hit in 1982, more than five hundred banks had made loans to Mexico, and
more than eight hundred to Brazil. Additionally, during the global recession in 1974-75
the Northern governments implemented a kind of pump-priming measures that aimed
boosting production through an increase in demand. This increased easy credits to third
world and in addition, several countries in Central Europe and the Balkans (Yugoslavia,
Poland, Hungary, Romania, and others) were brought into the orbit. This followed with
attractive export credits for the South on condition that they purchased industrial goods
and other products, including military hardware from the creditor countries. Because of
this policy, between 1976 and 1980, the South’s total debt grew at an annual rate of 20
%. The recent Norwegian decision in October 2006 to unilaterally cancel Norway’s debts
to some countries is a belated acknowledgement of this fact. Between 1976 and 1980,
Norway had a policy of supporting the export of ships to developing countries (such as
Ecuador, Peru, Jamaica, Egypt, Sierra Leone, Burma and Sudan). It exported these ships
mainly to secure employment for its crisis ridden ship-building industry rather than any
objective analysis of the development needs of the country purchasing the ships.°

A large share of the loan went to the 